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REVISING THE NORTH DAKOTA STATE
CONSTITUTION

Why revise our state constitution? This question, as well as
many others regarding the specific changes proposed, will be asked
many times during the coming legislative session and during the
campaign to have the revision adopted by the people of North Dakota.
It is the purpose of this article to acquaint the reader with the
general purpose of the proposed revision, and to discuss several of
its more important aspects.
The North Dakota State Constitution, adopted in 1889, originally
contained 217 separate sections' totaling approximately 20,000
words,2 and has since been amended 78 times.3 These figures,
while indicative of the enormous size and frequent need for changes,
do not reveal the basic weakness of the document. The fact is that
our state constitution is stifling the operation of our state and local
governments by the archaic and outmoded details and the many
limitations and restrictions which it contains. The Subcommittee
on Constitutional Revision 4 of the North Dakota Legislative Research
Committee feels that the state government needs to be given the
ability to meet the demands placed upon it by today's problems,
and that revision of the constitution is the best way to meet this
5
need.
It appears that the restrictive effect of a constitution such as
North Dakota's, which contains much unneeded detail and unduly
limits the functions of the state and local governments, tends to
advance the current trend of concentration of powers and functions
in the federal government. A broad constitutional revision, which
1.
SUBCOMM. ON CONSTITUTIONAL REVISION, REPORT TO THE N.D. LEGISLATIVE RESEARCH
COMM. 2 (Comm. Print 1964) [hereinafter cited as SUBCOMM. REPORT; the citations to
the N.D. CONST. following such citations refer to the sections changed by the revision].
2.

COUNCIL OF

STATE GOVERNMENTS,

THE BOOK OF THE STATES,

1964-1965,

12

(1964).

3. SUBCOMM. REPORT 2.
4. Subcommittee Members: Senator Wm. Reichert, Chairman; Senators Lee F. Brooks,
George A. Sinner, Aloys Wartner, Jr.; Representatives R. Fay Brown, Walter 0. Burk,
James E. Leahy, Thomas R. Stallman, Jacque Stockman; Public Members Fred G. Aandahl, Ralph Beede, Adam Gefreh, F. W. Greenagel, Frank Jestrab, Thomas S. Rleppe,
Henry J. Tomosek, Jerrold Walden.
5. "The need today is for a state government capable of exercising all the powers
reserved to it under the federal system, able to act promptly and decisively in the face
of new and critical public problems. The Legislative Assembly and state and local governments must be unshackled from unreasonable constitutional restrictions to permit them
to be capable of meeting this need. State government cannot be expected to fight the
problems of this day with a Constitution tying one arm behind its back. The placing of
greater authority and responsibility in state government will in itself create greater public
interest in it, resulting In a greater challenge to a greater number of strong and able men
to seek public offices, and begin the process of revitalization of state and local government. Perhaps if we are willing to give ourselves the capacity to govern, we might develop the will to govern. Unless we have the desire and the will to do so, we are confessing the failure of our American dream of the American state-federal system." SUBCOMM.

REPORT

4.

NOTES

effectively modernizes our state and local governments, can be an
important step in counteracting the trend toward this concentration
of power.6
States are governments of residual powers in relation to the
federal government 7 but are governments of granted powers in
relation to the people of the state. 8 The constitution of a state,
therefore, is the basic or paramount law of that state, 9 and as such
should contain only those things which are basic law, leaving the
details and procedures for statutory determination. As Chief Justice
John Marshall said in 1819:
A constitution, to contain an accurate detail of all the subdivisions of which its great powers will admit, and of all
the means by which they may be carried into execution,
would partake of a prolixity of a legal code and could scarcely
be embraced by the human mind. It would, probably, never
be understood by the public. Its nature, therefore, requires,
that only its great outlines should be marked, its important
objects designated, and the minor ingredients which compose
those objects be deduced from the nature of the objects
themselves.' 0
THE DECLARATION OF RIGHTS
Article I of the constitution, commonly known as the Declaration
of Rights, sets forth the rights of individuals which are held to be
beyond the scope of governmental infringement. These sections,
dealing with the individual's right to enjoy life, liberty and property,1
have not been substantially changed in the proposed revision, but
the language has been modernized, and obsolete or surplus provisions have been eliminated.
One change worthy of consideration is the proposal giving the
legislature authority to provide for a verdict in civil cases by not
less than three-fourths of the jury, instead of the traditional
unanimous verdict, and to reduce the number of jurors needed in
courts not of record.'

2

This change, while retaining the protections

of a unanimous verdict of twelve persons in criminal courts of
record, adopts the trend of newer constitutions in providing for a less
than unanimous verdict in civil cases.'3 This provision retains the
basic concepts of a fair and impartial jury trial 14 while providing
6.

CAE, CONSTITUTIONAL

REVISION

IN

SOUTH

DAKOTA,

11

7. U.S. CONST. amend. X
8. Gordon v. United States, 117 U.S. 697, 705 (1864).
9. Egbert v. City of Dunseith, 74 N.D. 1, 24 N.W.2d 907
10. McCulloch v. Maryland, 4 Wheat. 316, 407 (1819).
11. See State ex rel. Cleveringa v. Klein, 63 N.D. 514, 525,
12. SUBCOMM. REPORT 11; N.D. CONST. art I, § 7.
13. ALASKA CON9T. art I, §§ 11, 16 (1959); MICH. CONST.
CONST. art I, para. 9 (1947).
14. See Power v. Williams, 53 N.D. 54, 64, 205 N.W. 9, 13

(1957).

(1946).
249 N.W. 118, 123 (1933).
art. I § 14 (1963); N. J.
(1925).
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more flexibility for the judicial system.
LEGISLATIVE SECTIONS

The proposed revision of the legislative sections of the constitution
contains two important and basic changes, one regarding apportionment of the legislature, and the other dealing with the initiative
and referendum procedures.
The United States District Court, on July 27, 1964 held that the
present apportionment of the North Dakota Legislative Assembly
was unconstitutional 15 and ordered the 1965 legislature to "promptly
devise and pass legislation creating and establishing a system of
legislative districting and apportionment consistent with federal
constitutional standards ..... 'I These federal constitutional
standards were set forth by the United States Supreme Court in the
Reynolds case.' 7 It is apparent, therefore, that legislative reapportionment must be accomplished at this session of the Legislative
Assembly.
The proposed plan is based upon a forty-nine member senate
and sets up thirty-nine senate districts, five of which are multimember districts. This plan is based upon several principles; a
geographical approach would be used, maintaining the integrity of
present county boundaries wherever possible without violating the
one-man, one-vote principle, and good judgment should be used to
arrange townships and wards on a basis of community interests
wherever practical. 8

The resulting plan, as shown on the map following this discussion,
created five multi-member districts for the five major cities of the
state, and thirty-four single-member districts. This plan required
the partitioningz of only twelve of the state's fifty-three counties. 9
The plan further provides for a maximum of ten per cent deviation
from the average population of any senatorial district, with two
minor exceptions. This deviation would be within the standards
set by the Supreme Court in the Reynolds case.20
The second major change in the legislative section deals with
and the referendum. In 1914 the people of North Dakota
initiative
the
adopted a constitutional amendment which provided that the people
15. Paulson v. Meir, 232 F. Supp. 183 (D. N.D. 1964).
16. Id. at 190.
17, "By holding that as a federal constitutional requisite both houses of a state legislature must be apportioned on a population basis, we mean that a State make an honest
and good faith effort to construct districts, in both houses of Its legislature as nearly of
equal population as is practicable. We realize that it Is a practical impossibility to arrange
legislative districts so that each one has an identical number of residents, or citizens, or
voters. Mathmatical exactness is hardly a workable constitutional requirement." Reynolds
v. Sims, 84 Sup. Ct. 1362, 1390 (1964).
18.
19.

20.

SUBCOMM. REPORT 50.
SUcoMM. REPORT 61.

Reynolds v. Sims, 84 Sup. Ct. 1362

(1964).

NoTEs
should have the power to "first, propose measures and to enact
or reject the same at the polls; second, to approve or reject at the
polls any measure or any item, section, part or parts of any measure
enacted by the legislature. ' 21 These powers are known as the
initiative and the referendum.22 The present provision, as enacted
in 1914, specifically provides in the constitution for the mechanics
of initiating and referring measures,2 3 and specifies the number
of signatures needed on a petition to bring a measure before the
people: 7,000 for a referendum petition, and 10,000 for an initiated
measure. North Dakota's present constitution also provides that
a measure approved or enacted by a vote of the people can not be
repealed or amended by the legislature except by a vote of two24
thirds of the members of each house.
The proposed change would remove most of the provisions
regarding the initiative and the referendum from the constitution
and make them statutory.2 5 The revised constitution would merely
state that the people reserve to themselves the power of the initiative
and the referendum, and that "the legislative assembly shall provide
by law for the use"2 thereof. Two other changes would exempt
measures appropriating public funds from referral,27' and would
limit to five years the requirement of the two-thirds majority vote
needed to repeal or amend measures enacted or approved by the
1
people.22
The companion bill 29 to be introduced to the legislature, with
the proposed constitutional revision, would greatly revise and tighten
up the procedural aspect of initiative and referendum. 0 The number
of signatures required would be changed from the present 10,000
and 7,000 to, in the case of the initiative petitions, eight per cent
of the total vote cast for the office of governor at the preceding
general election, and for referral petitions, five per cent of the total
vote cast for the office of governor at the preceding general election.3 1 Substituting percentages for absolute numbers is in keeping
82
with other states which have initiative and referendum procedures.
The proposed legislation would also make it a felony for anyone
to "sign any initiative or referendum petition with any name other
than his own, or knowingly sign his name more than once for the
21.
22.

N.D. CONST. art. II, § 25.
Ibid.

23.

Ibid.

24.

Ibid.

25.

SUBCOMM.

REPORT 15.

26.
27.
28.
29.

SUECMIm.
STBcOMM.
SUBCOMm.
SUBCOMM.

REPORT
REPORT
REPORT
REPORT

30.

SUBCOMM.

REPORT 15.

13; N.D. CONST. art. ,, § 25.
13 ; accord ALASKA CONST. art
15; N.D. CONST. art II, § 25.
32-41.

XI, § 7.

31. SUBCOMM. REPORT 32; N.D. CONST. art. II, § 25.
32. ALASKA CONST. art. XI, § 3 (10%) ; S.D. CONST. art. III,
art. II, § 9 (%,
8%).

1 (5%); MCn. CONST.
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same measure, or to sign such petition when he knows he is not
a legal voter."3 3 It would also be a felony to make false statements
covering a petition, or to file or circulate petitions with false names
thereon.34 Procedures are also set up to facilitate the verification
of the signatures appearing on such petitions.3 5 It was the subcommittee's opinion that these measures were vitally needed to
prevent fraud and abuse of the powers of initiative and referendum 8
EXECUTIVE SECTIONS

Energy in the executive, is a leading character in the
definition of good government . . . . The ingredients which
constitute energy in the executive are, unity; duration; an
adequate provision for its support; competent powers.
3 7
Alexander Hamilton, The Federalist.
The executive branch has historically been one of weak and
limited authority in states where the governor shares the executive
power with a large number of independently elected officials. 8 This
is true in North Dakota, where the governor, lieutenant governor,
secretary of state, auditor, superintendent of public instruction, commissioner of insurance, three public service commissioners, commissioner of agriculture and labor, attorney general, treasurer and
tax commissioner are all elected officials. 9 The subcommittee
concluded that there are too many elected offices tending to cause
a weak executive branch because there is no concentration of
responsibility. 40 "Each elected office and its attending duties
created an untouchable department within the executive branch
over which the governor has no direct authority but for which
many people erroneously hold him responsible."' 1
The changes proposed in the revised constitution are: First, to
make the offices of treasurer, superintendent of public instruction,
commissioner of insurance, commissioner of agriculture and labor,
and the tax commissioner appointive positions with the various
officers appointed by the governor with the consent of the senate.42
Second, the legislature would be given power to determine the
method of selecting the auditor and the secretary of state, rather
than having the requirement of election to these offices set forth
43
in the constitution.
33.
34.

35.
36.

387.

SUCOMM, REPORT 33.
SUBCOMm. REPORT 40, 41.
SrCOMM. REPORT 35, 36.
SUBCOMM. REPORT 15.
THE FEDERALIST No. 70 (Hamilton).

CAPE, op. cit. supra note 7, at 10.
39. N.D. CONST. art. IM, §§ 74, 82.

88.

40. SUBCOMM. REPORT 59.
41. lb.
42. SUECOmm. REPORT 62.
43. Grand Forks Herald, Nov. 18, 1964, p. 2, col. 6.

SCHEDULE OF PROPOSED DISTRICTS by POPULATION,
with Variances from Average
Variance from average

1960 Popu-

District

No.

lation

in population

In percent

1
2
3
4
5

P a r t o f W illia ms ............
. . .. . . . . . . . . . . .. .. ..
. 1 2,6 67
Divide and part of Williams ..................... 14,950
Burke, Renville, and part of Ward ..........
14,009
13,228
Mountrail and part of Ward ---------------------Part of Ward ................................................... 37,769*

- 2 40
+2,043
+1,102
+ 321
- 952

- 1 .86 %
+15.83%
+ 8.54%
+ 2A9%
- 2.49%

6
7

Bottineau and part of McHenry --------- 12,795
Parts of McHenry and Ward ....................
12,346

-

-

.87%
4.35,%

8

McLean

14,030
............................ ........... .................
12,659
Rolette and part of Towner --.--------------.

+ 1,123

+

-

248

-

8.70%
1.92%

10

Cavalier and part of Towner

+

763

+ 5.91%

11
12
13
14

Pembina ..............................................................
12,946
13,756
Pierce and paxt of Benson ..........................
13,370
Eddy, Foster and part of Benson -------------Sheridan ancl Wells ....................................
13,587

+
+
+
+

39
849
463
680

+ .30%
+ 6.58%
+ 3.59%
+ 5.27%

15

Ram sey ....... ...........................

+

536

+

16
1.7
18
19
20

12,879
28
.02%
Part of W alsh ...............................................
12,152
755
- 5.85%
Nelson and part of Walsh ................
- 3,270
- 8.45%
Part of Grand Forks -------------------------------------35,451
+ 319
+ 2.47%
Part of Grand Forks ...................................
13,226
41
.32%
Traill and part of Cass .....
.............
12,866
-

9

.---......----.....
13,670

...........................

21 Part of Cass ..................................
..............................................
22 P art of Cass .
23 Griggs, Steele and part of Barnes ...........
.........................
24 Part of Barnes
25 Part of Richland ... . ....................................

13,443

52,881*
11,783
13,030
13,431
12,578

+ 2.43%
- 8.71%
+ .95%
+ 4.06%
-2.55%

4 195
- 490
- 394

+ 1.51%
- 3.80%
- 3.05%

25,137'

-

677

-

12,071

-

836

-

13,848
34,016"
13,175

+ 941
- 4 ,705
+ 268

+ 7.29%
- 12.15%
+ 2.08%

13,102
Sargent and part of Richland ...................
12,417
Ransom and part of LaMoure -------------------Dickey and part of LaMoure ......................
12,513

29

Stutsman

.............
...... ......................
------..................
McIntosh and Logan .--

31 Kidder and Emmons ...................................
32 B urleigh ............................................................33 Mercer, Oliver and part of Morton ............
......

4.15%

+1,253
- 1,124
+ 123
+ 524
29

26
27
28
30

112
561

2.62%
6.48%

34

Part of Morton ..

13,777

+

870

+

35

13,365
Grant, Sioux and part of Morton -------------

+

458

+ 3.55%

739
626
103

-+ 5.73%
+ 4.85%
.80%

633

+ 4.90%

-----------------..............
.--13,646
+
36 M cKenzie and Dunn
37 Part of Stark ................
13,533
+
12,804
38 Hettinger, and parts of Stark and Adams
39 Golden Valley, Billings, Slope,
+
13,540
Bowman and part of Adams ......................

6.74%

632,446
Note: Districts designated (*) are multi-member districts. District No. 5, in Ward
County, will have three senators; district No. 18, in Grand Forks County, will have
three senators; district No. 21, in Cass County, will have four senators; district
No. 29, in Stutsman County, will have two senators; and district No. 32, in Burleigh County, will have three senators.

r r-
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Third, the governor and the lieutenant governor would be elected
44
on a joint ballot, with both officers from the same political party,
just as the President and the Vice-President of the United States
run together on a joint ballot. The purpose of this change is to
lieutenant
provide for continuity of leadership in the event the
5
governor should have to assume the governor's office.4
The fourth major change in the executive branch would give
the governor power to effect changes in the organization or in the
assignment of functions within the executive branch that would
cause a more efficient administrative government.4 6 The exercise
47
of this power would be subject to disapproval by the legislature.
This system is patterned after the Hoover Commission approach
for the federal government, wherein the President can issue
executive orders affecting reorganization of executive department
functions which become law unless disapproved by Congress. 4 8
A fifth proposed change in the executive branch allows the
governor to reduce as well as veto an item in an appropriation bill,
and removes funds appropriated for the operation49 of the legislature
and its agencies from the governor's veto powers.
JUDICIAL SECTION
Sweeping changes have been proposed for the judicial branch,
the most important of which relates to the selection of judges who
are presently elected. 50 It was the opinion of the subcommittee
that election is not a desirable method of selecting judges, 51 a view
shared by the American Judicature Society 52 and the Judicial Im53
provement Committee of the North Dakota State Bar Association.
The suggested plan creates a judicial nomination commission,
composed of the chief justice of the supreme court, one member
of the North Dakota State Bar Association from each judicial district,
54
and one citizen, not a member of the bar, from each judicial district.
In an effort to insulate this commission from partisan politics, the
citizen members are to serve staggered 6 year terms, and no elected
state official may be appointed to the commission."5
This judicial commission would then submit a list of three

46.

SURCOMM. REPORT 56.
SUBCOMM. REPORT 55.
SUECOMM. REPORT 60.

47.
48.

lb.
lb.

49.

SUBCOMM.

50.

N.D. CONST. art. IV, § 90.
See SUBCOMM. REPORT 70, 72.

44.

45.

51.
52.

REPORT 57.

SUBCOMM.

REPORT 70.

53.

SURCOMm.

REPORT 72.

54.
55.

SUBCOMM.

REPORT 69.
REPORT 72.

SuBcomm.
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nominees for a judicial office to the governor, who would appoint
one of these nominees to fill a vacancy on the supreme court or
district courts. The judge appointed would then serve for three
years, and at the first general election thereafter his name would
appear on the ballot, the voters being asked simply whether or not
he should remain as a judge. Each judge would be subject to such
re-election every ten years. 56 This plan, or a modification of it,
has been previously adopted by several states. 57
Another proposed change would provide that the chief justice
of the Supreme Court be selected by the Judicial Council, 58 which
is composed of all active and retired supreme and district court
judges; one county judge; the attorney general; the dean of the
59
school of law; and five members of the State Bar Association.
CONCLUSION

North Dakota is very much in need of substantial constitutional
revision. Each of the areas discussed previously have been involved
in recent controversy within the state. Legislative reapportionment,
fraudulent initiative and referral petitions, dissension and lack of
responsibility within the executive department, and dissatisfaction
with the method of judicial selection, have all been recent topics
of discussion.
With one exception, the writer is of the opinion that the proposed
changes in the constitution are well designed to strengthen the state
government and increase its efficiency. The one objectionable point
is that of giving the legislature power to control the use of initiative
and referendum procedures. The revised constitution would provide
that the power of the initiative and referendum is reserved to the
people, and then give the legislative assembly power to provide
for the use of these procedures.6 0 While the proposed legislation
provided by the subcommittee to implement this change is very
good, the procedures for using the initiative and referendum should
be included in the constitution. The obvious purpose of direct legislation is to provide a check on the legislature. The purpose is
defeated when the legislature is given control over its use. The
author would recommend that all the basic provisions relating to
the use of the initiative and referendum be included in the constitution. Although this may violate the premise that a constitution
should not include detailed procedures, the exception is necessary
in this instance.
56. Ib.
57. MO. CONST. art 5, § 29; ALA. CONsTr. art. 6, § 153; ALASKA CONST. art IV, § 52;
KAN. CONST. art III, § 2; IOWA CONST. art V, § 15; Ns. CONST. art V. § 21.
58.

SUBCOSM.

59.
60.

SUBCOMM. REPORT 72.
SUBCOMM. REPORT 13; N.D. CONST. art. II, § 25.

REPORT 80.
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The subcommittee has done a commendable job preparing the
revision for legislative consideration, but the most difficult task
is still to come: educating the public in order to accomplish
electoral adoption. This education is possible only if the public
spirited citizens of the state work together in a concentrated effort.
MITCHELL L.

OLSON

